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5 January 2022

Paula Furnival

Strategic Director for People

People Directorate

County Hall

Spetchley Road

Worcester WR5 2NP

Email: pfurnival@worcestershire.gov.uk

Dear Paula,
NDA signing to renegotiate Fees for 2021-22

| am writing from Care England, the leading representative body for independent care services in
England. We speak with a unified voice for our members and the care sector. We are committed to
supporting a united, quality-conscious, independent sector that offers real choice and value

for money. One of our members was recently requested to enter into a Non-Disclosure Agreement,
prior to negotiating fees for residents in their care and it is in this regard that | write to you to raise a
point of concern.

We are informed that this member is already under contract with your authority, and that the
signed contract in place covers confidentiality and non-disclosure. From discussions with members,
those without in-house legal counsel require a legal review by external counsel, of documents they
are required to sign which binds them to terms, to ensure they can meet those terms, and they do
not conflict with any other terms they may have signed elsewhere. This is usual good commercial
practise, and as should be expected from a professional and diligent organisation. No party should
be forced to sign any agreement without having had a legal review.

A legal review of a contract or NDA by a legal professional comes at a significant cost given they may
need to review additional or existing contracts to ensure no conflicts exist. We deem this cost to be
unnecessary, where an existing agreement covers the same provision, and is forced upon a provider
in respect of a fee negotiation.

We are informed that there are contractual remedies sufficiently provisioned within the existing
contract between both parties, and we are aware of public law remedies which require local
authorities to act in ‘good faith’, which implies that an authority should operate in a commercially
acceptable manner. To require a provider to incur further legal costs prior to discussing/ negotiating
an annual fee uplift (which would be a good faith public law duty) is not deemed to be operating in a
commercially acceptable manner, when an existing agreement in place adequately covers this
requirement.

The Care Act 2014 and associated Statutory Guidance introduced several duties and principles into
the commissioning arena, which | am sure you are very aware of. The legislative framework
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provides detailed guidance on how commissioning of services should be undertaken, and we felt the
below help to clarify such obligations in this regard in respect of the importance of annual fee
reviews:

Paragraphs 4.28, 4.30 and 4.31

“People working in the care sector play a central role in providing high quality services. Local
authorities must consider how to help foster, enhance and appropriately incentivise this vital
workforce to underpin effective, high-quality services.”

“When commissioning services, local authorities should assure themselves and have
evidence that service providers deliver services through staff remunerated so as to retain an
effective workforce. Remuneration must be at least sufficient to comply with the national
minimum wage legislation for hourly pay or equivalent salary. This will include appropriate
remuneration for any time spent travelling between appointments. Guidance on these issues
can be found on the HMRC website.”

“When commissioning services, local authorities should assure themselves and have evidence
that contract terms, conditions and fee levels for care and support services are appropriate to
provide the delivery of the agreed care packages with agreed quality of care. This should
support and promote the wellbeing of people who receive care and support and allow for the
service provider ability to meet statutory obligations to pay at least the national minimum
wage and provide effective training and development of staff. It should also allow retention
of staff commensurate with delivering services to the agreed quality and encourage
innovation and improvement. Local authorities should have regard to guidance on minimum
fee levels necessary to provide this assurance, taking account of the local economic
environment. This assurance should understand that reasonable fee levels allow for a

reasonable rate of return by independent providers to remain sustainable in the long term.”

Paragraph 4.33

“Local authorities must work to develop markets for care and support that — whilst
recognising that individual providers may exit the market from time to time — ensure the
overall provision of services remains healthy in terms of the sufficiency of adequate provision
of high-quality care and support needed to meet expected needs. This will ensure that there
are a range of appropriate and high-quality providers and services for people to choose

from.”
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Paragraph 4.35

“Local authorities must not undertake any actions which may threaten the sustainability of
the market as a whole, that is, the pool of providers able to
deliver services of an appropriate quality — for example, by setting fee levels below an

amount which is not sustainable for providers in the long-term.”

Paragraph 4.69

“Local authorities must understand local markets and develop knowledge of current and
future needs for care and support services, and, insofar, as they are willing to share and

discuss, understand providers’ business models and plans.”

Paragraph 4.97

“Local authorities should consider the contract arrangements they make with providers to
deliver services, including the range of block contracts, framework agreements, spot
contracting or ‘any qualified provider’ approaches, to ensure that the approaches chosen do
not have negative impacts on the sustainability, sufficiency, quality, diversity and value for
money of the market as a whole — the pool of providers able to deliver services of appropriate

quality.”

Paragraph 11 of Annex A

“In all cases the local authority must have regard to the actual cost of good quality care in
deciding the personal budget to ensure that the amount is one that reflects local market
conditions. This should also reflect other factors such as the person’s circumstances and the
availability of provision. In addition, the local authority should not set arbitrary amounts or

ceilings for particular types of accommodation that do not reflect a fair cost of care.”

These are a few of the core duties without mentioning the wellbeing and assessment requirements
and we therefore ask for your support to draw a halt to expecting providers to incur unnecessary
legal review costs to sign an unnecessary NDA, given the current arrangements in place between the
parties, adequately cover fee reviews and confidentiality along with non-disclosure.

We know of no other authority which requires contracted providers to sign NDA agreements merely
to discuss fees on an annual basis in order to fulfil its contractual and public law duties, given itis a
requirement that regular assessments and reviews are essential in the process of care provision.

We have been shown the Councils response to our member’s hesitance to sign the NDA, which
followed, “The Council’s position remains that notwithstanding those provisions within the
Framework, we would like them [the provider] to the sign the separate Agreement.”
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We deem the unique approach taken by your authority to be unnecessary, costly to responsible
providers who seek to protect their commercial obligations when the purse is already stretched, and
abusive of a dominant position, and we respectfully request that this requirement is immediately
halted and withdrawn, and that the Council relies on its existing agreement, its contractual and
public law duties, to discuss resident fees in good faith with its provider community.
Given the elapsed time between when the fee uplift was first discussed and that we will soon be
entering into a new budget period which will require further fee discussions, please may we have
your response within 7 days by the 14 January 2022.

Should you wish to discuss this matter in further detail, we would of course be happy to do so.

Yours sincerely,

w ! (e

Professor Martin Green OBE
Chief Executive, Care England
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